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July 21, 2010 

Mike Bussell 
USEPA Region 10 
Office of Water and Watersheds 
1200 Sixth Avenue, OWW-135 
Seattle, WA 98101 

John King 
Office of Coastal Resource Management 
National Ocean and Atmospheric Administration 
1305 East West Highway #11305 
Silver Spring, MD. 20910 
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RE: Oregon Department of Environmental Quality's Response to the EPA and NOAA's 
Conditions of Fully Approving Oregon's Coastal Nonpoint Program (CNPCP), submitted by 
letter dated May 12, 2010. 

Dear Mr. Bussell and Mt. King: 

This is to provide an update of the Oregon Department of Environmental Quality's (DEQ) 
progress in response to the U.S. Environmental Protection Agency (EPA) and National Ocean 
and Atmospheric Administration (NOAA)'s Conditions of Fully Approving Oregon's Coastal 
Nonpoint Program (CNPCP) letter dated May 12, 2010 (Attachment A). Your May 12, 2010 
letter identified three management measures in Oregon's CNPCP that had not yet been approved 
and contained requirements for what DEQ must do to address the deficiencies. 	 ~ 
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EPA and NOAA ReQuirements: 

1. "Complete TMDL Implementation Guidelines for the Coastal Nonpoint Program 
management area that incorporate the new development management measure requirements 
or practices consistent with the new development measure. Please provide NOAA and EPA 
with drafts of the guidance to review to ensure the final product will meet Coastal Nonpoint 
Program requirements. 

2. Submit a strategy and schedule for completing and updating TMDL Implementation Plans 
wtthin the Coastal Nonpoint Program management area to be consfstent with the new TMDL 
Implementation Guidance. " 

Timeline in May 12, 2010 EPA/NOAA Letter: 

• June 30, 2010: Initial draft guidance document completed and provided to NOAA and 
EPA for review and comment. 

• December 31, 2010: Final draft guidance document completed and provide to NOAA and 
EPA for review and comment. 

• March 31, 2011: Public review of f nal draft guidance document completed. 
• June 30, 2011: Ffnal gufdance document released and submitted to NOAA and EPA, 

along with strategy and schedule for updating TMDL Implementatton Plans. 
• June/July 2011: Workshops for Designated Management Agencfes begins. 

DEO Activities to Meet EPA & NOAA Requirements: 

DEQ has developed the table of contents and is making progress on a draft of the "Water Quality 
Implementation Plan Guidance for Urban/Rural Residential Land Uses within the Coastal Area. 
The table of contents was developed with input from the newly formed DEQ CNPCP New 
Development staff workgroup with representatives from the following DEQ water programs: 
stormwater, drinking water, TMDL, and NPS HQ stafP, and regional basin coordinators. 

DEQ Timeline: DEQ proposes a date of August 30, 2010, for submittal of the draft guidance to 
EPA and NOAA. The other timeframes should be met by DEQ. 

• June 30, 2010: Initial draft guidance document completed and provided to NOAA and 
EPA for review and comment (will be submitted by August 30, 2010). 

• December 31, 2010: Final draft gufdance document completed and provide to NOAA and 
EPA for review and comment (on schedule). 

• March 31, 2011: Public review of final draft gufdance document completed (on 
schedule). 

• June 30, 2011: Final guidance document released and submitted to NOAA and EPA, 
along with strategy and schedule for updating TMDL Implementation Plans (on 
schedule). 

• June/July 2011: Workshops for Designated Management Agencies begins (on schedule). 
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ADDITIONAL MANAGEMENT MEASiJRES FOR FORESTRY 

EPA and NOAA Requirements: 

1. "Commit to the prescriptfve TMDL, Implementation Plan, and "safe harbor" BMP approach 
("Option I" under the State's proposal) that wfll satisfy the additional management measures 
for forestry condition, specifically addressing riparian and landslide prone areas, and road 
Issues. 

2. Provide a legal opinion from the Oregon Attorney General's Office that clearly concludes 
Oregon DEQ has the authority to prevent nonpofnt source pollution and require 
implementation of the additional management measures for forestry. Specifically, under the 
state's current proposal, the legal opfnfon must conclude that DEQ has the authority to 
enforce TMDLs, including "safe harbor" BMPs, with regard to riparfan buffers, landslide 
prone areas, and legacy roads. 

3. Provide a more detailed description of the new prescriptive TMDL process. This revised 
description should.• 

a. Clarify the mechanism DEQ plans on usfng to requfre prescrtpttve, "safe harbor" 
BMPs. Will the BMPs (or possibly a menu of "safe harbor" BMPs to select from) be 
placed in the TMDLs themselves or only included in the TMDL Implementation 
Plans? Does DEQ's enforcement authority apply to both TMDLs and Implementation 
Plans? 

b. Briefly describe how the prescrfptive TMDL approach will address MOAA and EPA's 
concerns with landslide prone areas and road density and maintenance, particularly 
on '7egacy roads ". During our January 14th meeting/conference call, the state 
discussed the potential use of DOGAMI LIDAR coverages, Relative Bed Stabfltty, and 
GRAIP methodologfes to assess, target, and address landslide prone areas and road 
issues in support of the new prescriptive TMDL process. DEQ should briefly 
describe these methodologies andlor others and how they will be used in the new 
TMDL process. The descriptfon should fnclude how these tools wfll help target and, 
where needed, develop "safe harbor" BMPs. 

c. Provfde a few examples of the types of "safe harbor" BMPs Oregon would use to 
address our concerns about adequate protectfon of riparian and landslide prone 
areas and management/maintenance of forestry roads, specifically legacy roads, and 
meet load allocations and surrogate targets. We recognize that the BMPs could vary 
from parcel to parcel based on the site conditions but we need a reasonable 
assurance that the types of "safe harbor" BMPs Oregon is developing link to, and 
would meet, water quality standards and protect beneficial uses. For example, 
requirements for restricting harvest intensities and methods on high risk landslide 
prone areas should be described along with the triggers or thresholds for their 
application. We recommend providing comparable examples of harvest restrictions 
on hfgh risk landslide prone areas such as those applied under the Washington 
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allocations for individual nonpoint sources. Based on the assumptions set out above, we 
conclude that the law would allow DEQ to identify BMPs or other control measures 
needed to fmplement source specific LAs, fncluding forest operatfons. In keepfng with 
statutory directives and the policies in the EQC's TMDL rules, however, the BOF would 
be given an opportunfty to adopt new BMPs or control measures that are as effective as 
safe harbor BMPs and that would be implemented by ODF. If the BOF does not 
promulgate such implementation measures, DEQ has authority to directly order 
compliance with the load allocation because such measures are required by the CWA. " 

The 303(d) listings in Oregon are done based on waterbody segments but TMDLs are developed, 
where appropriate, on a watershed basis. DEQ develops a TMDL and allocates waste loads for 
point sources and load allocations for nonpoint sources for those sources identified through the 
TMDL process as significant. The Department of Forestry develops statewide practices for 
forest operations which are used for private forest management in the Mid-Coast basin. ODF can 
also develop basin practices but basin specific practices have not been developed in the Mid- 
Coast basin. Once a TMDL is completed and waste load and load allocations are developed 
DEQ sends an order to the Designated Management Agency responsible for that sector and 
request an implementation plan. 

Item 3. 
DEQ will respond to this request for "additional detafl on the prescrfptfve TMDL process " by 
the due date required. 

Items 4 and 5. 
The following Mid Coast subbasins and pollutant parameters will have Implementation Ready 
TMDLs developed by June 30, 2012: Alsea, Siletz, Siltcoos, Siuslaw, and Yaquina subbasins. 
Implementation Ready TMDLs will be developed in these subbasins for temperature and 
bacteria. Sediment will be addressed thru a separate process but will be consistent with the 
Implementation Ready TMDL approach. 

DEQ Timeline: DEQ is currently meeting or exceeding the EPA and NOAA timelines. 

• June 30, 2010: Submit a legal opinion from Oregon's Attorney General's Off ce (Item 2) 
(Attachment B). 

• September 30, 2010: Provfde commitment that Oregon will pursue Implementatfon 
Ready TMDL process for addressing the additional management measures for forestry 
conditfon (Item 1) (on schedule). 

• January 31, 2011: Provide additional detail on the Implementatfon Ready TMDL 
process (Item 3) (on scliedule). 

• March 31, 2011: Provide a schedule for implementfng the Implementation Ready TMDL 
approach throughout the Coastal Nonpoint Program management area which includes a 
time line for developing new TMDLs as well as updating existfng TMDLs (Item 4) (on 
schedule). 

• June 30, 2012: Complete and submit Implementation Ready TMDLs and TMDL 
Implementation Plans for Mid-Coast basfns (Item S) (on schedule). 
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/11~1/ 
Robert Bailey 
Coastal Division 
Department of Land Conservation a.nd Development 

Questions regarding this submittal should be directed to Don Yon of DEQ at (503) 229-6850. 

Sincerely, 

Neil Mullane, Administrator 
Water Quality Division 
Department of Environmental Quality 

cc: Don Waye, EPA HQ 
David Powers, EPA Region 10 
Allison Castellan, NOAA HQ 
Don Yon DEQ 
Amanda Punton, DLCD 
Eugene Foster, DEQ HQ 
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Attachement A 
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t].S. Depattment of Commerce 
rvxlluarLOc:anlc ard Aanosphutc  
Arininistr.al nn 

hcil 1Aullanc 	 `!AY 1 Z 2D1C 
AdrntnLstra:or 
Warcr Qvality [7ivEsion 
Dcperutlent ot`Environr<vc-ntal Quciity 
811 SW Sixth Avenue 
Partland, t]regan 971^04 

ILS. 2-nviranrnanta) 
Protectlon +MgexeL-+/ 

Brib 8ailcy 
Admtnislrstor 
Cottsul DiviSioa 
Dcporttncnt of Lniid, Gonscr-ation utd 

Developmcnt 
635 Capitol5treet.NE. Snitc 153 
Saiem, Oregon 97301 

Dcarrvir. Vullactcand lvtr. Bailey: 

Tlrc Enwiro.zniental Protection ACetLc) (EPA) and Natianal Oceanic atui A=.mospr.erie 
Adrrinistraion (NOAAA) havc bccr. tivorking -lorcly wAh Youand yvur staff to address thc 
rtTnaani>3rg xonditions on fhegon's 4oas.tal Nonpaird Pollutioo Control Progmm (Coastal 
Nottpoint Progam). ',Ve are ve-y plra~ed with the progress that has betn macla. Over tYe pest 
seveaaI months, we h~ve had several tneelings and conversations to discuss Ottigcn's October 
29, 200a dnft approach to receive [ull approval of ics Coaatal Ncnpolnt Pragram ;ltestaie sitared 
witlt ua in J%tuary vYc would lil;c to tcLl.c th:s opportuaity to for.mlly ollow up 4n itre statc'a 
propobal arui clariry what EPA sncl NOAA uoa1:J need frem ihe ttate baPore we are ::ble tc+ 
cansider fully approving Oregon's Coastal Nonpoir,t l'-ogram. 

We are Bighly 3upaor.ive ofOption #1, the prescriptive TbiDL approact ►, ext,ended ta address all 
ttJeeou:standiwg forestrry issues, for tneetEng tlie additianpI n•atitgemerit m€asures tcur tore;try. 
as ►vzll cs the two scrrregles yot, lald out for satisij+tng the r ►ew developncni and onslm disposcl 
systcni conditivna. Wc bcliavc thcac apptoachr.a tauld aublc thc awtc to tr.sciYc ful: aFprwal 
nt irs Ccatsul Ttonpoiat pmg-.Lm. Howcver, add: tianal elarifie.Ltian and detai Is arr neecied brfcac 
%e crn ma&e a fnal clecisinn. 

Tae enclosed attaduriant lists tl:e infotmation Otegon must ptovide atid dmeline fur doiag so 
before EPAand vOAA wouid be ableto approve Ciregon's pro&-arr.. We recogtl_ze tha: sorneof 
these items tnay be challengng artd require time to :ornptcte. EPA and NiJAA devclopcd the 
ti:ltCli.tic ial cVtesultutim,1 witli aLatc ,IaC ' tu ataum 4au>y c44tca wctr. =Uautlal,lc r'4a kcGp [1J8plv&; ~c.V 
rnoving fnrwar9. If sufficient p:ngmsf is not bcing m:L3e, EPA Ayd ;vICIAA m7y diha .vr3ve 
Chepan'S program and withhole a poruon of the sta:e's Clean Water Act Sect9an 319 and Coastal 
Z,~ne Niat►a;etnent Act S!ction 3ft 1'L ►ding pursuant to 16 U.S.C. § 1455b(c). 

Aftet carefil consideration, 3PA and 1JO,1A no tionger be' ie4c pj.trsning a change to the Forest 
Practicts Act (Uption#2`. is a viabtc opticn at rh:,y timc It woulc take years fer tt,c nilc change 
E11IlVY`wl LV Pla?' VLIt aS17j t1.CLC ]S I1V Ci:1t1LlIL7 O6C. t: SC1UYlS:-111tCiS1Y'v efl'Crtt would ultitltdteiy resut 
in subst: Lttiic rula cha.yges t•~ addr"6 NOAA and EPA's r_ttiainirts forestry conccrns: adcqLLatc 
protcttian r.f riparian arad iancL5lidc-Pronc stn:a5, ancl managernenttmain xnancc nf farestry r3acl5 
impairing water qtalily, Ilarticu'.ttrly leocy roadc. 
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As always, EPA and NOAA loolc fonvard to continuing to work with yt?u to address thc 
rcmaining conditions on your Coastal Vonpoint Program. Plcasc Ict us tcnow if thcrc ic 3ny 
spCciftc s.ssistanoe you need. For example, we would be h3ppy to provide existing rcports and 
data, a»dlor comparable exarnplcs on lLoW the outstanding additionat management measures for 
forestry can bc mct. NOAA's Natiottal hlariric Fishcries Scrvicc ooutd also provide infortnat9on 
on forest managcmcnt stratcgics that will hclp protcct aquatic spccics, including salmon. 

Wc cncouragc you to share proposctl riparian, landsiidc, and lepcy road bcst managcrnent 
practices (BMPs) as w+ell as drafts ofthe onsite disposaI system rules and TMDL lmplementation 
Guidiince with us to rovicw. Early NC:aA and EPA feedback wi11 help ensure the BhiPs, onsite 
rulcs, and TMDL lmpkmentation Guidancc will hcDp to protcct watcr quality anct aquatic 
resources and satisfy the condltions on tlre state's Coastal Nonpoint Prograrr,. 

Please contact either Dave Powers of EPA Region 10 at (503) 326-5874 or Allison Castellan of 
NOAA at (301) 563-1125 if you have auestions. 

Sincesely, 

I King, Chicf 
Caa.stal Programs Division 
afficc of Occan and Coastal Resource 

Martagement 
National Oceanie ard Atrnospheric Administration 

Enclosurc 

cc: Don Yon, OR DEQ 
Amanda Punton. OR DLCD 
Eugene Foster, QR DEQ HQ 
Don Wayc, EPA HQ 
Dave Powers, £PA R 10 
Allison Castcllan, NOAA 
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;ktilc Bussclt, Dircctor 
Officc of Water and Watershcds 
Environmcnta] Protcction Agcncy, 

Region 10 

2014-919500000354 	 EPA 010007 



Attachmern 

'1'M'hat NOAA dnd EPA Nced frusu Oregun fur Cuastal Nunp4oint Prugrwn Ap,praval 

OSD.S: 
1. Adopt new rules requiring regular inspections for OSDS. Itupecting tl:e systenns at tirne of 

property transfrr by traincdlccrtificd 'ut;spcctors as laid out in Orcgon's Octolxr 29, 2409 
draf3 strategy is suf3cicnt. Pleasc provide NOAA,EPA rvitha copy ofthc draft r:tics to 
rt:.view to ensure the fm.al  rulci will mctt Coastal Nottpoint Program rrcquirrments. 

T'rmeline: 
• 3Yovember 38, 2010: Policy Option Package for Rules Development completed. 
• January 2011 through June 2011: Rcquest funding frcm the 2011 CYnegon Legislatura 

ro sufport time-ofsate icnspaatians for OSDS. 

• JIIne through December 2012: Pror- ide dran(s) of rule lanauage to NOAA and EPA for 
reviewlcommerx. 

• Decem6er 31, 2012: Rule development completed. 
•.Ianunry 31, 2013: Submit ncw rulcs to NQAA and EPA for rcvicwlapproval. 
• March 2013: kulr implementation and inspections hegin_ 

Ner►  Development: 
1. Complcte TMDL lntplcmcnta:ion Guidclincs for be Caastal Nonpoint Prog r managemrnt 

area thai incotporatx the new dcvclopmcrtt managcmcnt nncasurc requitcmcnts or practaces 
consisten: with the new devetopment meaqure. Picase provide NOAA and EPA with dratts 
of the guidance to raview to emurd thu firuaf produ:,t .vill meat Coastal Notipoint Progran, 
rcqitircattcnts. 

2. Submit a stratcgy aad schcdulc for complcting and updating TMllL Implcmcntation Plans 
within tht Coastal Pfonpoint Program managcmcni area to be consistctx with the ncw 'IIwiDL 
implementation Gudancc. 

Timelfne: 
• June 30, 2010: Initial draft guidanLe docutnent cornplcted and providcd to rOAA and 

EPA for reviewand comrnent. 
+ December 31, ?.010: p'inal draft guidance docAment coropleted and provide io NOAA 

atirl F.PA fnr review anri cnmmont 
• March 31, 2011: Public review of final drafl guidance d+dcument comple(ed. 
• Junc'J0, ZOl l: Final gttidancc doctuncna rcicascd and sabmittcd.to  NOAA artd EPA, 

along with strategy and schedule for upd:nting TMDL Implementation Plans. 
• JuneJJuly 2011: Vvorksltops tbr Deslgn;ited Management Agencles begins. 

Additional Managetnent Measures for Forestry: 
1. Commit to the prescriptive Tti1DL, lmplementatiot Plan, and 'safe harborT BMP approach 

C`Option l" under the State's proposal) tltat wil l satisfy the a3ditional management measurrs 
for forestry conrliticm, spccifically addno.Wng riparian and larkdslidc-pronc arcas, at:d iroad 
issues. 

10 
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2. Providea legitl opinion frotn the Oregon Attorney General's Office that cte.arly concludes 
dregon DEQ has the authority to prevent norupoint sctuce pollution 3nd require 
irnplementation ofthe additional managcment rneasu;+cs for forestry. Spccifically, :tndcr thc 
state's curTent proposal, the lcgal opinion must conclude that DEQ has the auth4rity to 
cnforca TMDLs, inclucing "safc harbor" BMPs, with regard to ripaaan buffCrs, landslide• 
protte a;reas, and legacy roads. 

Providea more detailed description uf the new prrscriptive Tl1+IDL process. This revised 
descripton should: 
a. Clarify the mecchanism DEQ plans on using to rrquire prescriptire, "safe harbof' BMPs. 

Will the BMPs (or possibly a menu of `•safe harbar" 13MPs to se:ect from) b2 placed in 
tlte TMDLs themselves or only included in the TMDL Irnplementation Plans? Does 
DEQ's enforcemen; authority apply to both TMDLs and Implernentat7on Plans' 

b. Brielly dcscribe hoN the prtscriptivr T1v1Dt. itpproach will rick[ress 1tiQAA and EPA's 
concems with Iand.lide prone areas and road density and mainte-aance, particularly on 
"legacy r+oads." During our laniiary 14'" rneeting, conference caL, the state disc.issed the 
poteatial use of DOGAMI LIDARcoveragcs. Rclative Bed Stability, amd GRAQ' 
mcthodologies to asscss. target, and address landslidc pronc arnas and road issucs in 
support of the new prescriptive TAiDL process. DEQ should brirfly describe these 
mothodologics andlbr others a.nd huw they wi11 bc used in the ncw TMDL pnncess. The 
dCSUiptiun slwultl 'nn:ludc lwri ilirar iuulZI Will lictp wte~rt and, wtIeic ncecicd, devclup 
'safc harbor' BMPs. 

c. Providc a fcw cxarr.plcs of thc typcs of °safc harbar' BMPs Orcgon would usc to addncss 
our concems ahout adequate prrmtcction oFriparian and lanttslide•prone areas and 
exaoigem-ent/maintenance oi' fores:ry ronds, specificall y teBsu: y eoads, and meet loai 

allocations and surrogate targets. We recognize that the BMPs could v.iry frorn parcel to 
pareel bascd on thc sitc conditions but wc nccd a xasonable assurancc that thc Ivpes of 
"safe harbor" BMPs Oregon is cleveloping link to, anti would mcct. water quality 
standards and prowt beneficial uses. For examp:t, requirements for restricting harvcst 
intersities and met}'rods on hish risk landsiide prrone areas shoulc be describcd slong with 
the tiggers or thresholds for their application. We recorr.mznd froviding comparable 
examples of harvesr n:strictions on Itigli rosk landslide prone areas such as those applied 
undcr the Washingtan Forcsts and Fish rulrs as wcll as thc harvcst restrictions under the 
Or egon Forest Prac:iccs Act rules relatcd to high 7sk landslidc areas above roads and 
buil+iings. The Nortliwest Forest Plan also irx:lud:s merasures fur landstide pronc an;as 
ttiai Dt;Q could considcr. 

d. Briely describe DEQ's approvaLrdisapproval procrss forTMDI. Implcmcntatian Plans. 
To address the additional management measures for forestry cortdition, decisions to 
appravc or disapprcvc necd to bc based oet the plan's ability to rneet load allocations or 
qiirra&itr fnr ~,n-fc 1"nFQ'a rinr.irinnr nrr luiqvl nv n hacin-lprni-in nilr nrJnpte.(i by R()F, 

thcn such rulc must ha ►•c thc ability to ntcct load ailocatiuns or surrogRstc targat`. 
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4. Provide a scbedule for developing new prescriplive TMDLs and &afe barbor BtiiPs and 
updatingcxisting TMDLs and Implementation Plan.c with n the 6217 boundary following thc 
ncw prescriptivc T-ADL process. 

S. Complcte and subnit to EPA and NOAA a preszriptivc TVIDL that includrs safc hsrbcr 
EiA/tYs anri a'1'Ml]L Implcmentation E'lan tbr the Mid-C:oast bas:ns and that aidncsses thc 
outstand'mg additicnal management mmures fcr forestrycondition 

Tiaaeline: 

o Jttne 30, 2010: Submit a lcgal opinion from Oregon'sAttomcy Gencral'. Officc (licm 
2). 

• Septcmber 30, 2010: Providc cammitmcnt that Oregcn will puirsue presc-.iptive T1iDL 
pinccss for addressing th:. additiorol mana,gcrncnt nicasures for foreatry c:)ndition 
January 3l, 2011: Provide adslit'tonal dctail on the ptrscriptive TMDL Froccss (Itcm 3). 

+ Maircb 31, Z011: Provide a schedule for implemcntirg the prescriptive TMDL apprwch 
[hrougliout tfre Coastal Nanpoint Program management area wh!ch lnctuIXs a titnel:ne 
for developing new TMDLs as well as updating existing Ttd1DLs. 

• June30, 2012: Complctc and sub;nit prescriptivc'fN.Di.s and TMDL Gnplctncntation 
Plans for Mid-Coast tutsins. 

12 

2014-919500000354 	 EPA 010010 



Attachement B 

lOIN R t-rRdGCA 
	

LiARYN. UitLLIAhLS 
Atton cy Cae+e! 
	

tkpaiy Atfumy Cenertl 

. 	. 

4 	 11 LIAM 101,  

l4]E11IUKr1LVliUM 

DA"r:,: 	J uly 2, Z010 

Ncil hlullano, Wite: Qual'.ty Divisinn Adtninisu•atir 
Departrner.t a,`Rnvironmenta] Quality 

/ 
1 arrr Knndce.n, Scru ~r A~icant Artntney Cicnrral ~-- •- J ~ z_ 
Natitral Rcsourccs Scctiior:  

~r~~ 	 r 

DEQ  Aatbority bi  l;lcvclop tL7d lmpleatteet Loai Allo:ations for Forestlaud 
S-=cs 

Questlon and Brlef Au>Iswer 

You Y.ave asked %hc-hcr th: Dcpartmcnt of Enviror:rnc-ntal Qua:lry (DEQ) llas :he lesal 
atsthori.y to tjevclop spccific load allocations (LAs) md imote:tte:tta:lon >n>easures br forestland 
atvticrs. Tht; t;ocst3ottassttntcs tht; fo'Et>win, factx: AVuttrtrudy witliiu tlre wustal zv:tc :aib tu 
iaect vvtstcr Kuality ita:tnd:u'ds t  for temperatur¢, turbid:ty or susperdeA solids. Core34and 
vperation: on prspertics edjcccat to thc ti;raterb3dy ccnttibitc signifi:antly to tI•io pollutant load 
thut is ttspor>tilbie for :ho failure ortltc watcrbody to mcot otar.da:c3.. Tho DEt? httr. cieteriuined 
that statewide bret nt.~naeerr.eaii prackccx (BMPs) imtalementad hy the Oregon Board of Forestt;r 
(BOF) underthe Forest Practiacs Act (FPA) z  arr inaclerinat ~ tn Pnei ► rw the u l>>P~pi+iertt nfwatar 
ettaNty ctsmdards. 

Bast:C or thaw assumed facts, the DEO would issuc a total maximum daily load (i MDL) 
G)r thc wttter6ody alotig witli awater luality managcmcnt plan (SVQMP). ;Jndcr tlte 1lvtI:I,, the 
DEQ pcoposes to assijpt LAs to indiv:dual Froperty vwr.crs--includ;ng furesdanti rnw»er:s— 
adjacert to the traterbody as oppo.cd to 3crlcral IAs for th_ notllloint snttce polluton sectors as 
bas .ypically bt:en don,: in plcviotts T4fDLs. Thc -bvait:r gt.tt.lit,v m©nagement plan (WQhil') 
issued in coqun.tion wlth tt.c TMJL would require each source to llndertske an apprcvad 
imp.etxcntahan plixt =ctltc to the ptoperty. the liW also would estaalish ''sadc harrtor BvIPs 
cr o:hc; control Ttesst>nes ctut il belie-res to be a&clt>ate to steet the Lt, to thc maximum cxtcnt 
f:racYieable. s  in the case of forestla.lds, if the BoaN of rbresirY adopts bt:st managcmeat 
Fr~xxices Ihatare at lmst as ptultz:(i+c as IItK DEQ R3dRa, unupliance wit]•. tlr_ I30T DMFs 

t  In C1is cnem(rrandutn, the tern w9ter quslit} stand" is used 'n its nm-row scese to meau anly those sttnd2rds 
requi-edundcr Clean WaW Act S:ctpitt 303 (33 USO, gl 313) atd tHe EPA's implenxntieg r3tesadcpted b►  th: 
EnvirvnnlCta?el Quality Cuintn=inn (EQG) mufa Oi.S 4689.035 wd eUdificd 'ai DAR ww0a :40. dlrbiui 41. 
7 06ts 537.E10 -D GRS: 527-785. 
3 It is anllcipated that the GEQ wauld eonsull with Otegin Dapnrttnent of ?nrestrr when dewloping tha saf: hark+or 
EMFs and in oiler naticrsreiating to TMDL de*clapment utd en6rccntcot. 

13 15 6 W 1't8h Avc, Suitc 4 10, rcatlard, ait 97201 
Tnlg-pl,rrte-• (971) 8-3-1RRr riY- ;9?I) K13.IRRb T'TY_ (RDO)?3!-29(X) wvw.dnj.!fatc.arMs 
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aroiild constitute iniplementationof the LAs, if the BOF does not adopt basin-specific BMPs or 
if tho DEQ finds that the. ROF's BMPs arr not as protcctiva as the safo hacbor Rb.'Los, ths DEQ 
'Hill neqLire the forestland ownerto comply with the safe haritor BV1Ps, or to develop its own 
13NIPs aad subm.t them Uo the DEQ for review and approval. 

As discutscd in thc Lcgal Analysis scction bclow, we bclicvc that fllc DEQ docs henrc thc 
Irgal authority tc drvelop and ettforce the,e souroe specific L As for landowners, incltmdittg 
owners oYforestlands. 

Background 

Under the Coasta: Zone hlanagerr.ent Act{ Oregoa is required to develop crtd submit to 
Ihe U.S. lrnvirotmlental Protection Agency (EPA? and the Nation,.l Ocean:c and Atmosphcric 
;lgency ,1VOAA) a Coastal Nonpoint Source Pollnion Ccntrol Plan. s  Undcr Clcan NVatcr Act 
(C%VA) Scction 319, thc stiatc is aiso rcquircd to tlevclop t:nd subrnit to the BPA a plan for the 
control cf nonpoint source pollution. 6  Under coastal zone atatutes and the EPA's C WA 
guiclance, a state's coastal nonpoint source plan is to be closely coordinatej with its CWA 
Section 319 nonpoint sotxee plan, and also with any TMDLs devEloped under CVVA Scction 
303. Cssentlally, tha c,oastal plasi servcs to updatc or supFlcmcnt thc Scction 319 plan. 

The DEC. has detennincd that watcr quality in a number of caastal basias fsils to rleet 
ccrtain watcr quality standal+ds inrluduag :hosc for tempenture and suspended sedimenL' 
Furthcr, the EPA ant! NOAA have assertcd that the coastal plan submitted by O[cgon docs not 
adrquately prote.l water quality with respect to pollutant loads frotn opFrations on privatc forest 
Itu»ds, specifically with respect to riparf an ane:ts, landslide prone araas, anc forest tvads. Uuless 
Ihe State of Oregon takes action to resolve thcsc concerns, thc EPA and NDAA ha+re inr,tic:eted 
that thay will con.cidcr the ntxte tn hc nut nf cnmpiiance with these federgl law`s and they vVill 
Nithhold fcdcrai funds undcr thc CZMA Ihat are currantl ~ adrainistered b}' the Department of 
Land Conscrvatim and Developr.tent (DLCD) an3 funds -inder tlrr CWft that are administercd 
by the DEQ. B  

Legal Analysis 

Uader the federal Clean Water Act, OteScn is required to de<<elop general water quality 
startdards that tue adequate to prctect designated uses as weU als actual uses in exia:ence as of 
1975' Uttder tha applimble statutes, t13e Environmenta[ Qtta[ity Commission (b:(X) is 

16 USC 1-151 luj 1466. 
' 

 

16 USC 1455(b) 
`33 USC 1329(4) 
- S¢e DEQ's CWA Section 305(b) Repert at http.'Iwww.deq.statr.or.isAvqlaLiesment/rgAD4O6jybn- 
' l6 USC I 1455b(c); 33 USC §(329. In addition, a stdt fded by envrotttnental groupa ayainsi tbe EPA and A'OAA 
is pt+esently pendin8ln tlte U.S. Federal Distriet Cotrrt. !t soeks an ordcr reqniring the agaicics to eithhold gnat 
funds bastd on tl2e bck ofapfrtnral ofOregon's Coastal P9sa. Nif'EA v Gtttferw, C09d47 (D. Ch.11610n 
' 33 USC 1313 (C11'A Seellor. 303k 40 CFR 131 A(e); 40C'rR 131.6. These stmdarids mast thrn bc approvcd by thc 
EAA and m the cxtmt that a slatc fails to adopt stmdards ar sdopts stsrzdards ttat are not adeqlwely proteetioe, the 
EPA trill promuigate standards fer tbe state. Id, t0 CFR ptrt 131. 
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responsib:e for adopting thesc standards. t0  The C%VA includes scvrral strategies desigried to 
ensure thr.t watcr standards arc achiGved and maintained. Point sources are generally prohibitcd 
fr-nm Ariding ru,llutanL-i to Qaters ofthe Unitcd Statcs withou; a Natio:tal Polittant Systcm 
>Cischargc System (NPDES) permit." Such pctmitsmust inzludz technology bascd eERucnt 
limits and additional water quality bascd c$lucnt lirnits when needed to cnsun: that the dischar,e 
w-ill nint cause or cantributc to a viclation of standards. Nonpoint sourccs, in tutn, are tppically 
snbject to state maaagcmcnt plans required by CWA Section 314, 12  Nonpoint source 
tnanagemrnt plans typically use B>41Ps or similar co -itrol >ztcasur+e.s to reduce pollutants to thc 
ntaximtur. extent practic.able. There are also mechanisrns far addressing water pollution frrom 
federal sourccs and activities. ts  

Oregon's statutes crcatc a s -xcial reIationshi~ between thc DEQ and t:he Oregcn 
l?epartment of fiorestry (ODF) with respect to the rcgulation of tvatcr quality on statc snd 
privately aeld forestlands. The statutes require fore;t operat:ans to be conducted in full 
o:)mpliancc with waier quelity rulea and stazdards adopted by the EQC.'' r  For nonpoint source 
dischargcs, lhe I3OF is directed to dcvclop lcst matugement practices that cnsarc, to the 
maximum extent practicable, that forest operations vrill be conducted in a ma ~rler thatwill not 
impair the achieveraent or maintcnstice of water qudity standards. Tius, the 30F essentially 
dcvelops the BMfs that are the basis of Oregon's Section 319 plltn for controiling notpoint 
sources pAlution associatcd wlth s-.ate and priwate forest lands in order to meet water quality 
sandards. The statutcs alsa provide a mechanism for the EQC to petition the BOF for tnore 
effective BMPs in thr eveat the Cammissian concludcs that nonpoin: source 3ischarges ]rom 
forest operation being conducted in accordanee with curnertt BMPs significarAly contribute to 
WQS violatiorts. l ' T'o theextent that a fortxt operation is being concucted incompliattce with 
applicabtr T3l4iPs, operatots arc gcncrally shielded tiom liabllity lor violationoF watet quality 
s'•andIIrllS 16 

C.can Watcr Act Section 303 has addrtional provisions, generally referrcd tq as the 
TMDL progr-am, designed to address situations where standards arc not bcins mct despite the 
Scction 4U2 and Section 319 progr)ms discussed ab:)ve. 17  'I'hc C«'A rcquires states to idendf/ 
those waters of the U.S. whcre star4arcts ara not being met attd whcr: the etnuent llmlrs lmposcd 
ttnder NPDES pemzits and thc Scc:ion 319 Nonpoim Sourcc NiaaAgpntent Plan are not expcctod 
to bring tie watc6ody into cornpliance witi thc standards. rl  Under this progranl, thc CR'A 
requires s:nd Urcgon statutes authori2e DEQ to cstablish a TMDL with load allocatiors for the 
,mrious sources of pol lutants and to implcn:ent these allocations via implementation plans, 

See ORS 4683. 010; 4611131.025; 468B.C48. The sluniterds ar. codifiadin OAR chopler 34(ti Divlsion 41. 
" C1YA S=tiums 301 end 02 (33 USC ff 1311,1342). 

33 USC { 1329. 
c  See, e.g.,CWA Seetion 313 (33 USC ¢ 1323) gowrning lbderal facili:ies and aaivit9es an9 CWA Stdion 401(33 
USC 1 1341) addressing fectr:ra' lieei>ses ind apprmals. 
" [1R S 527.T24. 

ORS SZi.765. 
" ORS 527,770. See atvo ORS 468B.05C (prohibiting violations of wat:r quality standards) 

33 USC 1 1313. 
40 CFti ¢ 130.7. 

W,  

2014-919500000354 	 EPA 010013 



Nril lvtul Isnc 
July2, 2010 
Page 4 

pcnaits and ocders developzd to bring the wmter body i>;to complianee with the water quaJity 
stEkldslydS. 14 

'Cha wator quslit; statuteo generally give DHQ vcry broad xuthority ta implcmcnt 
TMDLs.20  jV:th respectto operations on forestlands, hotivever, naitlter the EQC nor DBQ may 
"promulgato or cnforec any cf)<lucr.t limitatioas zt  or controls on nonpoint source discharges" 
frorn forest operfltions, unless contrrols impascd undcr thc FPA arc insuD'icicnt to mcet thc 
reqiuirements of the C1emi Water Act_ 22  The IQC's tules govcrning TMDLa also spccify that the 
DEQ will looh to the ODl'to aLt as its desigr.ated tnanagement agency for implementation of 
T%iDI s on state and priYate forestlands. 

When :he DI3Q isnm a TMDL, it is rcquired to issuc wastc load allacations to point 
sources and lo®d allocatiflns to notipaint sotu^.es that conttibute sigtificttntly to the failure of the 
watcrbody to meet standards. 13  Tltese allocations, along with an accotlnting for natttra'. 
background and a margin for safcte, msy not exceed the assimilat:ve capacity of the 
smaterbody .24  DEQ ttlso must dcvc:op plans tb implemcnt thc allocations cstsblishcd in thc 
TMDL.~ The allocations in a TMDL are nol wflter quality standards. They at+e ltteastsres 
designed to bring awate: body that fails to meet avater qaality starjarilc int,o cornpliance when 
thc basic CtiVA pmvisions, e.g. Nl'DES permits and t41e Section 3l9 Nonpaint Source'lan are 
not expcctcd to be adequate. Tltus ;  the measares needed to implement load allocations under a 
TtbflL for a spccific basln, o8en wiil need to be more stringent tlmn the genrral Bl`4P, designed 
tfl maintain watcr quality standards undcr thc Scction 319 Platt, 

DE.Q is authorized and dire:tetf to establish load allocatiors and implementatiorl 
nnqLirernents based on aa individual sources of pollution or sectots of sir,tilar sourees. ~' The 
rulcs spacify, hosvever, the ODF isexpected to be the designated manageme:tt agency :hat 
drvclops TMDL implemcntation p.ans for nffipaint soimcx pollut0on from statc and private forest 
operHtiotis ttnd that it wiIt usc the authorities providod by thc FPA n  Should ODF dcclinc to act 
as the designaiol tttenagcmcttt agent, howevCr, DEQ is uthorizcd to establish its own 
implernentation requirements to the extertt required by Ihe CNVA and to the extent tltatcontrols. 
adopted by the BOF undar the FrA are deemd by DEQ to be inadequate to irnplemen: the 
TNOL. Thus in situations whon tic ODF is sot c,snyisg out tho rolo of design3ted mattagement 
ageaey and implcmnnting BMFs adequate to implement tbe LA, DEQ may l.gally conclude, altd 
in some cases likely mu.t concludc, that irnplcmcntation of its safe harbor BVIPs is required. 

19  33 USC § 131 S(d); ORS 4E813.030; 46Et3.035; OR5 468B.110. Oregan's rules governingeatablishtnent ansl 
implsmentatian cf7NiDLS ere set out In 9AR clYaptet 340. divisitn 42. 
" OIIS 4688.01C; 468B.030;468B.1 l0. 
" Oa5 453s. 11 c(2). The tetm "e('ftuesu timiC' refars ro a specific typc of wata quality pcnait wnditEcn and 
nommlly would not ba usad in tbc contcxt of nmqwintsourec pollution controls. Its use in ihis coatext is somewhat 
uncicar. 
~ ld (refcrencing ORS 327.765 and 527.:00). 
~ 30 U£C 113 t<{dk 40 CFIt 4 130.7. 
a' OAR 340-042-0040. 
ss  33 USC 4 131'.{d)(1)(1?); 40 CI'R 13 LI(d)(a), 
2' OAR 340-042-040(2xh) ard (L)(H); OAA 340-0424080(l). 
=' t.lAR 3d0•Od2-0080(2). 
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Conclu9lon 

NVe conclude that DEQ is rcquircd to dcvcbp and implement LAs for nonpcint sources of 
pollution, including, whcn appllcablc, pollutant loads i'rom operations oz state and privatc forest 
lands. In fiilfilling this legal rcquirernent, DGQ is authorized to establisl: allocationa for 
individual nonpmnt sourcAes. Rased on Lhe asswnp.ions set out above, we concludc that thc law 
tivouk allow DI'sQ to identi fi BMPs or otlier contarl rncasures nocdcd to implemcnt sourcc 
specifrc LAs, induding allocations for forest operations. in kccping with statutory cfireetives and 
the pclicies iut the EQC's 7T91DL rules, however. ttc BOF would bc given an oppor.tmity to 
adoptnew BN4's or control mcasures that arc as c -;fcctivc as tho safe harbor [3MPs and tUat 
tveoulc be implemcnted by CDF. I I' thc BQF does not promutgate such implementation mcasurm, 
DEQ has thc autbority to dieectly order complianc! with the load alloc.at:on becausc such 
mcwvres am roqaimd by tha C:WA. 

2076021 

cc: Bob Bailcy, DLCD 
kfarvin Bmwn, QDF 
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